














HomeAway-

June 30, 2017

Portland City Council

c/o Karla Moore-Love, Clerk for the City Council of Portland City Hall
1221 SW 4th Avenue, Room 110

Portland, OR 97204

Re: Proposed Subpoena Ordinance

Dear City Council Commissioners,

On behalf of HomeAway.com, Inc. (“HomeAway”), we urge the City Council to reject
the Proposed Ordinance regarding subpoenas, which, as applied to hosting platforms like
HomeAway, is preempted by a federal law, the Stored Communications Act (“SCA™), 18
U.S.C. § 2701 ef seq.

HomeAway operates several vacation rental websites that allow individuals to search for
and rent properties from listing owners.

The Proposed Ordinance would amend the Portland City Code to permit the City “[f]or
the purposes of determining compliance with this Chapter,” i.e., the chapter governing
the City’s Transient Lodging Tax, to issue subpoenas “to any Operator or Person for the
production of all information, documents, reports, records, accounts, papers, and other
data and documentary evidence, in whatever format or however stored, necessary to
ensure compliance with this chapter.” Ordinance § 6.04.130(C). The Proposed
Ordinance would put the burden on the subpoena recipient to file a motion to quash the
subpoena to excuse compliance.

The Council should reject the Proposed Ordinance because it conflicts with, and is
preempted by, the SCA. The SCA prohibits providers of electronic communications
services and remote computing services from disclosing customer information absent the
requisite legal process. If a provider violates these restrictions, it can be sued by its
customers. HomeAway is both an electronic communications services and remote
computing services under the statute and therefore bound by these prohibitions. Indeed,
in recent litigation involving the City, a federal court ruled that the SCA covered
HomeAway as a provider of both services.

Under 18 U.S.C. § 2703(c)(2), HomeAway may disclose the following information upon
issuance of an “administrative subpoena authorized by a Federal or State statute or a
Federal or State grand jury or trial subpoena”: “(A) name; (B) address; (C) local and long
distance telephone connection records, or records of session times and durations; (D)
length of service (including start date) and types of service utilized; (E) telephone or
instrument number or other subscriber number or identity, including any temporarily



assigned network address; and (F) means and source of payment for such service
(including any credit card or bank account number.”

The Proposed Ordinance conflicts with the SCA and would be ineffective for at least two
reasons.

First, the administrative subpoenas contemplated by the Proposed Ordinance are not
authorized by a “Federal or State statute,” as Section 2703(c)(2) of the SCA requires.
The fact that the City Charter may authorize the City to exercise police powers to the
same extent as the State or to issue subpoenas does not alter this conclusion because the
City Charter is not a “Federal or State Statute.” To our knowledge, there is no federal or
state statute that authorizes the City to issue administrative subpoenas.

Second, the categories of information the City is permitted to subpoena under the
Proposed Ordinance are far broader than what Section 2703(c)(2) permits HomeAway to
disclose. The Proposed Ordinance includes “all information, documents, reports, records,
accounts, papers, and other data and documentary evidence, in whatever format or
however stored, necessary to ensure compliance with this Chapter.” In contrast, Section
2703(c)(2) permits the disclosure of six discrete categories of information, as outlined
above.

For these reasons, HomeAway respectfully urges the Council not to pass the Proposed
Ordinance. HomeAway has indicated that it is willing to work with the City to find
appropriate and lawful ways to share information, but the Proposed Ordinance is neither.
It would be far better for both the City and HomeAway to work cooperatively and within
the bounds of the law to reach a mutually satisfactory solution.

Please do not hesitate to contact me should you have any questions.

Sincerely,

(WO v
Amber Knott

Director, State & Local Government Affairs

cc: Mayor Ted Wheeler
Commissioner Chloe Eudaly
Commissioner Nick Fish
Commissioner Amanda Fritz
Commissioner Dan Saltzman



